IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THOMAS GRAHAM, JR., )
)
Plaintff, )
) No. 98 C 1228
V. )
) Judge Wayne R. Andersen
AURORA POLICE DEPARTMENT, )
City of Aurora, amunicipa
corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This case is before the Court on the motion of the defendant, the City of Aurora (“Aurora’), for
summary judgment pursuant to Fed.R.Civ.P. 56. For the following reasons, we grant the motion for
summary judgment.

BACKGROUND

Pantiff worked as a police officer for the Aurora Police Department from June 10, 1996 until
December 20, 1996. On December 20, 1996, he was placed on adminidrative leave with pay pending
hisdischarge. Plantiff was discharged on February 26, 1997.

Defendant argues that plaintiff was discharged because he failed to meet the objective, clear-cut
standards of performance required by the Aurora Police Department and its Officer Field Training
Program. The FHdd Traning Program is designed to assst Police Academy graduates in meking the
trangtion from the classroom environment to the applicationof learned killsinfidd stuations. IntheFed

Training Program, arecruit officer must earn acceptable ratingsin al areas of evauation in order to earn



a find release into the solo patrol unit. Areas of evduation include written communication, field
performance, sdf-initiated fidd activity, officer safety, Stuation control, crimina law and ordinances, and
Department policy and procedure. Recruit officers recaive daly, weekly, and monthly evauations with
verbd feedback asto their performance in the Field Training Program.

The undisputed evidence shows that plantiff had performance problems from the beginning of his
fiddtraining.! Plaintiff was consdstently rated below acceptable by a totd of ten different Field Training
Officers and FHdd Training Sergeants in 9x out of ten rated categories. His written reports lacked vital
information and contained errors. He failed to demongtrate an underganding of the eements of crimind
offenses, jeopardized officer safety, and failed to follow Department policy and procedure. Plantiff’sHed
Traning Officers and Feld Training Sergeant reviewed these areas with plaintiff when they provided hm
with his daily, weekly and monthly evaluation reports. They placed him on a performance improvement
plan. Inaddition, plantiff received two forma extensonsin Step Three of the Second Phase of the Field
Traning Program to give him opportunities to receive additiond training and field experience so that,
hopefully, he would improve to aleve of acceptable performancein dl areas of evduation. However,
despite recaiving repeated feedback and two extensions in Step Three, plaintiff failed to correct the
deficiencies in his performance. Indeed, plaintiff failed to achieve acceptable ratings across al ten
categories of evauationinany of his Step Three monthly eva uations, which he was required to do to earn

afirg release into the solo patrol unit.

! Plaintiff disputes only five out of 72 of defendant’s undisputed materid facts in support of his
motion for summary judgment. By falling to dispute any of defendant’ s facts with specific record
evidence as required by Local Rule 56.1(b)(3)(B), plaintiff admits al of defendant’sfacts. See, eq.,
Malabarba v. Chicago Tribune Co., 149 F.3d 690, 693 (7th Cir. 1998).
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In the complaint, plaintiff aleges that he was subjected to different terms and conditions of
employment and ultimatdy discharged because of hisrace. Count | of the complaint dleges a cause of
action under Title VII of the Civil Rights Act of 1964 for racia discrimination. Count |1 aleges a cause of
action for retdiation under Title VII. Pantiff damsthat in June, 1994, hefiled acharge of discrimination
agang the defendant for falure to hire im as a police officer. As a result of an dleged settlement
negotiated by the lllinois Department of Human Rights, plaintiff daims that he was permitted to regpply for
a position with the defendant on February 8, 1996. Plaintiff further alleges that he was subjected to
different terms and conditions of employment than employeeswho had not complained about discrimination
and that he was discharged from his employment in retaiation for his having engaged in activity protected
under 42 U.S.C. § 2000e-3(a).

DISCUSSION
Summary judgment will be granted when “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any
materid fact and that the moving partyis entitled to ajudgment as a matter of law.” Fed.R.Civ.P. 56(C).
The Court will not render summary judgment if areasonable jury could return averdict for the nonmoving

paty. Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The mere posshility of a factud

disputeis not enough to defeat a summary judgment motion. 1d. at 250; Waidridge v. AmericanHoechst

Corp., 24 F.3d 918, 920 (7th Cir. 1994).

|. Plantiff Has No Evidence That He Was Discharged Because Of His Race



To prove discrimination using the indirect, burden-shifting method outlined by the Supreme Court

in McDonnell Douglas Corp v. Green, 411 U.S. 792, 802 (1973), the legd principlesare well-settled, as

the Seventh Circuit recently confirmed:

Firg, plantff mug fird make out a prima facie case of discrimination  McDonnell

Douglas, 411 U.S. at 802. Where a plaintiff dleges discriminatory trestment, he must
demongtrate that (1) he belongs to a protected class, (2) he performed his job

satisfactorily; (3) he suffered anadverse employment action; and (4) his employer trested

amilarly-stuated employees outside of his protected class more favorably. Plair v. E.J.

Brach & Sons, Inc., 105 F.3d 343, 347 (7th Cir. 1997); Lenair v. Rall Coater, Inc., 13
F.3d 1130, 1132 (7th Cir. 1994). Once a plaintiff has made this showing, there is a
presumptionthat he was discriminated againgt, and the employer must come forward with
alegitimate, non-discriminatory reason for the employment action. McDonnell Douglas,

411 U.S. at 802; Lenair, 13 F.3d at 1133. Atthisstage, theemployer need not provethat
it was actually motivated by the proffered reason. Rather, an employer “need only
produce admissible evidence whichwould dlowthe trier of fact rationdly to concludethat
the employment decision had not been motivated by discriminatory animus.” TexasDep't
of Community Affairsv. Burdine, 450 U.S. 248, 257 (1981). Once the defendant meets
this burden of production, the plaintiff must prove by a preponderance of the evidencethat
the reason offered by the defendant is merely a pretext for discrimination. Burdine, 450
U.S. a 253; Blair, 105 F.3d at 348.

Stockett v. Munde Indiana Trandt Sys., No. 99-2692, 2000WL 1023590 at *2 (7th Cir. 2000). In

Reeves v. Sanderson Flumbing Products, Inc., 120 S. Ct. 2097 (2000), the Supreme Court recently

confirmed that, under the McDonnell Douglas framework, “the ultimate burden of persuading the trier of

fact that the defendant intentiondly discriminated againg the plantiff remains at all times with the
plaintiff.” 1d. at 2106.

A. Bantiff Cannot Establish A Prima Facie Case of Race Discrimination

Firg, plantiff’s discrimination clam fails because he cannot make out even aprimafacie case of

discrimination.  As the Seventh Circuit has noted, “it is axiomatic that there can be no genuine issues of



materid fact if the plantiff is unable to establish aprimafadie case.” Hongyv. Children’sMemoria Hosp.,

993 F.2d 1257, 1262 (7th Cir. 1993).

Inthis case, plantiff cannot show that he was performing hisjob satisfactorily. Pantiff smply did
not meet defendant’ s performance expectations. His written reports were inadequate, he failed to grasp
the dements of crimind laws and ordinances, and he faled to follow Department policy and procedure.
Moreover, despite receving feedback in the form of Daly Observation Reports, Weekly Performance
Summary Reports and Monthly Observation Reports and two month-long forma extensonsin Step Three
of the Hdd Traning Program, plaintiff failed to correct the deficienciesinhis performance. Indeed, plaintiff
failed to achieve acceptable ratings across dl ten categories of evaluaioninany of his Step Three Monthly
Observation Reports. Because plaintiff did not perform hisjob satisfactorily, plantiff fails to meet one of
the essentid eements of his claim of race discriminetion.

Fantiff attempts to establish that he was meeting defendant’ s legitimate expectations by cherry-
picking one weekly eva uation in which report writing was the only area rated below acceptable and then
assarting that report writing was his only area of deficiency. However, thereis no genuine dispute that,
during the four months plaintiff spent in Step Three, plaintiff received ratings below acceptable in 9 out of
10 categories. Moreover, there is no dispute that, in order to obtain afirst release, plaintiff was required
to earnacceptable ratingsinall ten rated areas of performance, and he did not. Therefore, itisundisputed
that plaintiff was not performing hisjob satisfactorily, and he has failed to make out a primafacie case of

discrimination under the McDonndll Doudlas test.

In addition, plaintiff has not met the fourth prong of his prima facie case because he has not

demonstrated that Imilarly Stuated employees outsde of his protected classweretreated morefavorably.



The record is devoid of any evidence that any employees who are not African-American and who
performed a the same level as plaintiff were released from the Fdd Training Programinto the solo patrol
unit. Indeed, not a single officer in plaintiff’s class of saven recruits was released from the Field Training
Programinto asolo patrol positionunlessthe officer’ soverd|l monthly performancewasrated acceptable-a
level plantiff never attained during histraining. Therefore, plaintiff’s primafacie case fals on thisbass as
wdll.

B. Paintiff Has No Evidence That Defendant’s Legitimate, Non-Discriminatory Reason
for Terminating His Employment Was A Pretext For Race Discrimination

Even if plantiff could make out a primafacie case of discrimination, this case would ill warrant
summary judgment because defendant has articulated a non-discriminatory reason for discharging plantiff.
An employer meets this burden by submitting any lawful judtification for the termination in question.  Slk

v. City of Chicago, 194 F.3d 788, 799 (7th Cir. 1999).

Here, defendant’ s stated reason for discharging plaintiff-that he failed to satisfy the Fied Training
Program’s objective performance requirements—s unquestionably legitimate and non-discriminatory.
Accordingly, defendant has met its burden of articulating avaid reason for plaintiff’ s discharge, especidly
inlight of the fact that plaintiff had ample opportunity to improve his performance. Indeed, plaintiff received
daily, weekly and monthly eval uations, hisFHeld Training Officersingtituted performance improvement plans
for him, he received two month-long formal extensions in Step Three, and he met with officersranging from
his Fidd Training Officers dl the way up to the Chief of Police, to discuss his performance.

Paintiff’ slast hope for defeating summary judgment isto show that defendant’ s proffered reason

for hisdischarge is a pretext for discriminaion-in other words, alie. Green v. National Sted Corp., 197




F.3d 894, 899 (7th Cir. 1999). A plaintiff shoulders a heavy burden in this regard. Dae v. Chicago

Tribune Co., 797 F.2d 458, 464-65 (7th Cir. 1986).

Inthis case, thereisno evidenceof pretext. Plaintiff concedes that he read and signed each Daily
Observation Report, Weekly Performance Summary Report and Monthly Observation Report and that
he met with his Fidd Training Officers and/or Held Traning Sergeant to discuss each such evauation.
Moreover, it is undisputed that Sergeant Piercdl, Sergeant Fuller, Lieutenant DoBranand Chief Langston
al met with plantiff to discuss plantiff’ sperformance problems and to ask if there was anything they could
do to asss him.

While plaintiff may not agree with dl of the specific evauations of his performance, this Court is
not in a position to St as a super-personnd department to reexamine or second guess personnel decisons
or policies that are facidly legitimate. Foster, 168 F.3d at 1035; Robin, 200 F.3d at 190. The Seventh
Circuit “has long championed an employer’s right to make its own business decisons, even if they are

wrong or bad.” Green, 197 F.3d at 899.

Pantiff attempts to creste an issue of fact by presenting his affidavit wherein he aversfor the first
time that Field Officer Deuchler told himthat he would be graded more harshly than other Rookies because
of hisrace and because of the way the Department was forced to hire him. Firs, it iswell-settled that a
party cannot defeat summary judgment by submitting an affidavit that contradicts his own deposition

testimony. See Patterson v. Chicago Ass n for Retarded Citizens, 150 F.3d 719, 724 (7th Cir. 1998).

Moreover, Deuchler’ s dleged statement does not create a genuine issue of materia fact astothe
legitimecy of defendant’ s reason for discharging plaintiff-his admitted falure to satify the Held Training

Program’ s performance requirements. Nor does it congtitute direct evidence of discrimination. Indeed,



plaintiff offersno evidencethat Police Chief Larry Langston, who requested plaintiff’ sdischarge and placed
plantiff on adminigtrative leave pending his discharge, consulted Deuchler in making his decision or was

evenaware of the dleged Deuchler satement whenhe madethe decison. See Cianci v. Pettibone Corp.,

152 F.3d 723, 727 (7th Cir. 1998). In fact, plaintiff admitted in his depositionthat he did not talk to any
of the Department’s Sergeants, Lieutenants or Chief Langston about the aleged statement made by
Deuchler.

Deuchler wasmerdy thelast of along line of Fidd Training Officers and Feld Training Sergeants
to have consgently identified subgtantid problems with plaintiff’ s performance inamultitude of categories
and the fourth consecutive Fdd Traning Officer to recommend that plaintiff not recelve hisfirst release.
Paintiff has produced no evidence that any of these other officers were motviated by anything other than
agenuine concern for plaintiff’s performance. In fact Deuchler’s evauations were consstent with those
of the other officerswho evaluated plantiff. Out of the 16 weeks plaintiff spent in Step Three, hewasrated
as"“not progressing acceptably inthe [Feld Training] Program” for 14 of those weeks. Inthefour monthly
evaduaions plantff received in Step Three, he was never rated acceptable in all ten rated areas of
performance, aswas required to earn afirs release.

Fantiff likewise cannot show pretext merdly by comparing Fidd Traning Officer Hinterlong's
week 21 evduation, which rated plaintiff acceptable in nine out of ten categories, with Deuchler’ s week
22 evduaion, which rated him acceptable in one of ten categories. Hinterlong, in fact, rated plaintiff
acceptable inonly two categories during week 18, one category duringweek 19, and Sx categories during
week 20. Moreover, he rated plaintiff as “not responding to training” on five occasons in week 18, five

occasions inweek 19, two occasions inweek 20 and one occasion inweek 21. Hinterlong rated plaintiff



below acceptable in eight out of ten categoriesin plaintiff’s monthly evauation, and did not recommend
plantff for a fird release, ating: “Graham ill needs to continue his report writing [performance
improvement plan] with practice reports and also continue to review crimind laws.” These evauations
were congstent with Deuchler’s.

Inthis case, regardless whether plaintiff agreeswiththe requirements of defendant’ sHed Traning
Programor his performanceevd uations pursuant thereto, he has offered no evidence that his discharge was
based on anything other than his unsati Sfactory performance under that Program. Thus, whether this Court
andyzes plaintiff’ s performance problems under the second element of the prima facie case or under the
pretext prong, the result is the same—as a matter of law, thereis no evidence that race was a mativating
factor in plaintiff’ sdischarge. Asaresult, summary judgment in favor of the defendant on plaintiff’'scam
of race discrimination is granted.

1. Fantiff Cannot Establish That His Discharge Was In Retaliation For His Filing A
Charge Of Discrimination With The Illinois Department Of Human Rights

To edablish aprimafacie case of retdiation, plaintiff must prove: 1) that he engaged ingatutorily
protected activity; 2) that he suffered an adverse action; and 3) that there isa causal connection between

the protected activity and the adverse action. Maarouf v. Walker Mfg. Co., 210 F.3d 750, 755 (7th Cir.

2000). Paintiff cannot meet this burden because he cannot establish the third dement of his prima facie
case. Further, evenif plaintiff could makeout aprimafacie caseof unlawful retdiation, he hasno evidence
that defendant’ s reason for his discharge was a pretext for retdiation.

A. Paintiff Cannot Establish A Prima Facie Case Of Retdiation Because No Facts Link
His Discharge With His Protected Activity




Inthis case, plantiff’ sdischarge occurred gpproximately three years after he filed a discrimination
charge with the lllinois Department of Human Rights againg the Aurora Civil Service Commisson for the
City’s falure to hire him asapolice officer in 1994. In fact, plaintiff concedes that he has no evidence
which links his 1994 charge of discrimination with his February 26, 1997 termination. Plantiff admitted
in his depogtion that, while he worked for defendant, he did not believe anyone in the Police Department
knew about hisprior charge of discrimingtion. Thisleaves plaintiff with the rather odd contention that, two
years after he filed his charge of discrimination, defendant hired him, placed him in the Field Training
Program, granted him two formd extentions of his Step Three training, and then, after 26 weeks,
discharged him in retdiation for the 1994 charge. These facts, along with plaintiff’ s depostion testimony
that he did not bdieve that anyonein the Department was aware of his 1994 charge, are inauffident to
establishacausa nexus between plaintiff’s protected activity and hisdischarge. “ Asthetempord distance
between protected expressionand the adverse action increase]d, it islesslikely that thereisacausd link

between the two events” McClendon v. Indiana Sugars, Inc., 108 F.3d 789, 797 (7th Cir. 1997).

Further, a substantia time lapse between the protected activity and the adverse employment action “is

counter-evidence of any causal connection.” Filipovicv. K & R Exp. Systems, Inc., 176 F.3d 390, 393

(7th Cir. 1999).
Moreover, “[t]he causdlity requirement cals for more than a sequentid connection....” Roger

v. Yellow Freight Systems, Inc., 21 F.3d 146, 149 (7th Cir. 1994). Rather, plantiff must establish that

defendant possessed the requisite state of mindH.e., intentiond retdiationthat occurs because of plantiff's
protected ectivity. Id. at 149. Here, not only is there no sequentid connection between plantiff’s

protected activity and his discharge, but plaintiff also has admitted that he has no evidence that defendant
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harbored aretdiatorymativein discharging him. Becauise thereisno nexus between plaintiff’ s1994 charge
of discriminationand his 1997 discharge, his primafacie case fails as a matter of law. See Maarouf, 210
F.3d at 756.

B. Raintiff Cannot Establish That Defendant’ s Legitimate Non-Discriminatory
Reason For His Discharge Was A Pretext For Retdiation

Evenif plantiff could pass the hurde of the prima facie retaiation case, his clam gill mug fall
because there is no evidence that defendant’s articulated reason for terminating his employment was a
pretext for retdiation. Evidence of poor performance overcomes a dam that an employment action is
retdiatory. Plaintiff cannot dispute that his performance was conggtently rated as below the acceptable
level. Thus, defendant’ sreasonsfor plaintiff’ sdischarge condtitute al egitimate businessjudtification. Unless
plaintiff can establish that defendant’ s reasons are a pretext for retdiation, his cdam must fail.

To edtablish an inference of pretext, plantiff must demonstrate that defendant’ s reason for not
releesng him from the Fidd Training Program and discharging himisalie. See Green, 197 F.3d at 899.
In light of plaintiff's poor performance, his consgent verbal and written feedback and two forma
extendonsinStep Three, suchaninferenceisnot possible. Plaintiff smply hasno evidencethat defendant’s
reason for not releasing him from the FHed Training Program and discharging him due to his poor job
performanceisalie. Therefore, plantiff’ s retdiation dam fals asamatter of law and judgment isgranted

in favor of the defendant on that daim.
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CONCLUSION

For the foregoing reasons, we grant the motionof defendant City of Aurora for summary judgment
pursuant to Fed.R.Civ.P. 56. Judgment is entered in favor of the defendant and this case is hereby

terminated. Thisisafind and gppedable order.

Wayne R. Andersen
United States Didtrict Judge

Dated:
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